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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al., )
)
Plaintiffs )
)
)
VS. ) Case No. 4:05-cv-00329-GKF-PJC
)
)
TYSON FOODS, INC,, et al. )
)
Defendants )

DEFENDANTS’ OBJECTION AND RESPONSE TO PLAINTIFFS’
MOTION IN LIMINE PERTAINING TO ANY ALLEGED
ADVERSE IMPACT WHICH MAY RESULT IF THE RELIEF
SOUGHT BY THE STATE IS GRANTED (Dkt. 2427)

Defendants respectfully object to the Plaintiffs’ Motion In Limine Pertaining To
Any Alleged Adverse Impact Which May Result If The Relief Sought By The State Is
Granted (Dkt. 2427) and offer the following for their response.

INTRODUCTION

Plaintiffs’ motion should be denied because it seeks to prevent the introduction of
evidence and argument regarding the adverse impact of the relief it seeks which is
relevant in an injunctive case. The Tenth Circuit Court of Appeals in this very case has
ruled that the traditional equitable factors, though modified, are to be used when
considering injunctive relief. One of the specific factors mentioned is balancing the
equities between the parties. State of Oklahoma, ex rel. v. Tyson Foods, Inc., et al. 565

F.3d 769, (10" Cir. 2009). The Tenth Circuit also held that a Court should consider
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whether a requested injunction is in the public interest. Plainly, evidence of potential
adverse impacts from injunctive relief are plainly relevant to both of these considerations.

ARGUMENT

Injunctions are equitable in nature. See In re Otasco, Inc., 110 B.R. 964, 966 (Bahkr.
N.D. Okla. 1990). By their nature, injunctions are a balancing of evidence, law and policy
that helps determine whether or not an injunction should issue. Here the Plaintiffs move
in limine to keep out argument and evidence of the potential economic hardship their
requested relief would impose on growers or how it might adversely affect the local
economy.

The standard for a permanent injunction is the same as the standard for a
preliminary injunction with the exception that a permanent injunction must be premised
on a finding of actual success on the merits not a likelihood of success on the merits. See
- Amoco Production Co. v. Gambell, 480 U.S. 531, 546 n. 12, 94 L. Ed 2d 542, 107 S. 8.
Ct. 1396 (1987). As noted by the Tenth Circuit Court of Appeals, in the present case,
those elements include, “(1) a likelihood of success on the merits [modified for a
permanent injunction]; (2) a likelihood that the movant will suffer irreparable harm in the
absence of ... relief; (3) that the balance of equities tips in the movant’s favor; and 4)
that the injunction is in the public interest.” State of Oklahoma, ex rel. v. Tyson Foods,
Inc. et al., 565 F.3d 769, 776 (10™ Cir. 2009). While other circuits may dispute the
applicability of the balancing of equities in a case where the plaintiffis a State (or a
private attorney general), compare, Environmental Defense Fund, Inc. v. Lamphier, 714

F.2d 331 (4™ Circuit 1983), the Tenth Circuit has authoritatively announced the relevant
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standard in this very case. The Court of Appeals statement is both the law of the case and

precedential to this Court. Authorities from other circuits are persuasive at best.

Under the Federal Rules of Evidence, Rule 402, relevant evidence is generally

admissible. Fed.R.Evid. 402. Relevant evidence is, “evidence having any tendency to

make the existence of any fact that is of consequence to the determination of the action

more or less probable than it would be without the evidence.” Fed. R. Evid. 401.

Because the balancing of equities is necessary to the determination regarding the

issuance of a permanent injunction, evidence addressing both the need for an injunction

and the harm it will cause is relevant and should be admitted. In this regard, the Plaintiffs

are narrowly selective in their approach to what is relevant. On one hand they claim to be

representing the public (public health claims) but on the other hand, they wish to ignore

how such an injunction might effect the very same public.

The Plaintiffs also argue that the balancing of the equities can only apply to the

parties to the lawsuit. In this regard they are also applying inconsistent positions. For

instance, they have not sued any growers, arguably an important link in the claim that

chicken litter is being applied to fields in the Illinois River Watershed. The Plaintiffs first

argue that the Defendants are culpable for the actions of the growers, but and then for

purposes of their argument on this motion state, “[f]or the purpose of the hearing on the

State’s Motion for Preliminary Injunction, the Court determined that the Defendants

could present balancing of hardships evidence with respect to the Defendants and the

poultry growers...the Court based this ruling on the fact that the State had alleged: (a) the

growers are the agents of the Defendants; and (b) Defendants control these growers
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through an oligopoly business practice. Id. However, because the growers are not
“parties” to this litigation, the Court’s ruling should not be extended to the trial on the
merits.” Plaintiffs’ Motion /n Limine Pertaining to Any Alleged Adversé Impact Which
May Result If the Relief Requested by the State Is Granted. (Dkt # 2427), footnote 2
(Cites to Preliminary Injunction Trial Record Omitted.)

Thus the Plaintiffs are attempting to have the growers be both closely enough
related to the Defendants to impute liability but not closely related enough to be
considered when it comes to a determination of the harm the injunction might cause. But
in any event, even if we assume that the Plaintiffs are right, then the growers are simply
part of the general public and in that capacity injufy to growers and to the regional
economy must be considered as part of determining whether an injunction is in the public
interest.

There is no way in which the Plaintiffs can avoid evidence about the effect of a
potential injunction. It is relevant under both the balancing of equities element and the
public interest element of a claim for an injunction. The Court is entitled to receive
evidence of what may result from what Plaintiffs are demanding.

Interestingly, the Plaintiffs cite no case which directly indicates that it is
inappropriate for the effect of the relief being requested to be considered by a jury. The
one case cited by the Plaintiffs for this proposition, Computer Associates Int’l v.
American Fundware, Inc., 831 F. Supp. 1516 (D.Colo. 1993), involved breach of contract
and unfair competition claim based upon the alleged misappropriation of software code.

The Court in that case noted that the defendant gave three reasons why the financial
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condition of the parties was relevant. First, it claimed it was relevant to determine
damages in the unfair competition claim. The Court rejected that argument because the
Court eliminated the unfair competition claim by granting summary judgment to the
Plaintiff in the case. The defendant also argued that the financial condition was
important because of the punitive damage aspect of the claim. The Court rejected that
argument due to a recently enacted Colorado statute that precluded such evidence from a
~ punitive damages consideration. The third claim was that it was necessary because of the
effect it might have on the defendant. The Court rejected that argument as injunctive
relief was within the Court’s purview. However, the Court noted that other cases
suggested that the relative hardship of an injunction on the defendant in a
misappropriation case was to be considered. “Nelson v. National Fund Raising
Consultants, Inc., 64 Wash. App. 184, 823 P.2d 1165, 1169 (Wash. App.) (factors
relevant to permanent injunction for trade secret misappropriation include the relative
hardship likely to result to the defendant if injunction is granted), aff'd in relevant part,
842 P.2d 473 (Wash. 1992) with Rockwell Graphic Sys., Inc. v. DEV Indus., Inc., No. 84
C 6746, 1993 WL 286484 at *6 (N.D. IIl. July 29, 1993) (result that defendant might be
put out of business if injunction issued would be due to defendant's unlawful actions, not
the court's legitimate exercise of its discretion in awarding equitable relief).” Computer
Assocs. Int’l v American Fundware, 831 F. Supp. 1516, 1528 (D. Colo. 1993).

A strong argument can be made that the Computer Associates case has very
limited precedential value as it is a misappropriations case and the Court had other

stronger reasons for keeping out financial data of companies involved. Additionally and
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more importantly, it did not address the argument the Plaintiffs are putting forth in this
case, that evidence or argument as to the effect of the particular relief being granted
should be excluded. It is a long stretch to get a case regarding software plagiarism and
the parties’ financial data to apply to argument or evidence regarding economic hardship
to third parties or the community in this case and Defendants’ respectfully suggest the
gap 1s too large to span.

CONCLUSION

Because the impact of any relief that Plaintiffs may seek is plainly relevant to the
Court’s evaluation of the need for and appropriateness of a permanent injunction,
Plaintiffs” Motion In Limine Pertaining To Any Alleged Adverse Impact Which May
Result If the Relief Sought By The State Is Granted (DKT # 2427) should be denied.

Respectfully submitted,

s/ Robert P. Redemann

Robert P. Redemann, Esq., OBA #7454

Gregory A. Mueggenborg, Esq. OBA # 21760

PERRINE, MCGIVERN, REDEMANN, REID,
BERRY & TAYLOR, P.L.L.C.

P.O.Box 1710

Tulsa, OK 74101-1710

Telephone: (918) 382-1400

Facsimile: (918) 382-1499

Email: rredemann@pmrlaw.net

gmueggennborg@pmrlaw.net

Robert E. Sanders, Esq.

E. Stephen Williams, Esq.
YOUNGWILLIAMS P.A.
P.O. Box 23059

Jackson, MS 39225-3059
Telephone: (601) 948-6100
Facsimile: (601) 355-6136
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Email: rsanders@youngwilliams.com
swilliam@youngwilliams.com

ATTORNEYS FOR DEFENDANTS,
CAL-MAINE FARMS, INC. AND
CAL-MAINE FooDbs, INC.

CERTIFICATE OF SERVICE

I certify that on the 20™ day of August 2009, I electronically transmitted the
attached document to the Clerk of Court using the ECF System for filing and transmittal
of a Notice of Electronic Filing to the following ECF registrants:

Texas Association of Dairymen  richard. mullins@mcafeetaft.com

Texas Cattle Feeders Association  richard. mullins@mecafeetaft.com

Texas Farm Bureau  richard.mullins@mcafeetaft.com

Texas Pork Producers Association  richard. mullins@mecafeetaft.com

A Michelle Campney  campneym@wwhwlaw.com, steelmana@wwhwlaw.com
Adam Joseph Siegel ajsiegel@hhlaw.com

Angela Diane Cotner  AngelaCotnerEsq@yahoo.com

Archer Scott McDaniel — smcdaniel@mbhla-law.com, jwaller@mbhla-law.com
Barry Greg Reynolds  reynolds@titushillis.com, brandy@titushillis.com
Bruce Jones  bjones@faegre.com, dybarra@faegre.com, eolson@faegre.com
Bruce Wayne Freeman bfreeman@cwlaw.com, astall@cwlaw.com

Charles Livingston Moulton  Charles.Moulton@arkansasag.gov,
Kendra.Jones@arkansasag.gov

Christopher Harold Dolan  cdolan@faegre.com, cbrennan@faegre.com

Colin C Deihl  cdeihl@faegre.com, jsullivan@faegre.com
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Colin Hampton Tucker  chtucker@rhodesokla.com, scottom@rhodesokla.com
Craig A Mirkes  cmirkes@mbhla-law.com, jwaller@mhla-law.com

Dale Kenyon Williams , Jr  kwilliams@hallestill.com, jspring@hallestill.com
Dara D Mann  dmann@mckennalong.com, jrock@faegre.com

David Charles Senger ~ david@cgmlawok.com, crystal@cgmlawok.com

David Edward Choate  dchoate@fec.net, brendab@fec.net

David Phillip Page  dpage@riggsabney.com, skinnett@riggsabney.com
Delmar R Ehrich ~ dehrich@faegre.com, dherber@faegre.com, gsperrazza@faegre.com
Derek Stewart Allan Lawrence hm@holdenoklahoma.com

Dorothy Sharon Gentry  sgentry@riggsabney.com, jzielinski@riggsabney.com
Douglas L Boyd dboyd31244@aol.com

Duane L Berlin  dberlin@levberlin.com, blyon@levberlin.com

Dustin R Darst  dustin.darst@kutakrock.com

Earl Buddy Chadick  bchadick@bassettlawfirm.com, nmcgill@bassettlawfirm.com
Edwin Stephen Williams  steve.williams@youngwilliams.com

Elizabeth C Ward  Iward@motleyrice.com

Elizabeth Claire Xidis ~ cxidis@motleyrice.com, mjaromin@motleyrice.com
Erik J Ives  eives@sidley.com

Erin Walker Thompson  Erin. Thompson@kutakrock.com

Fidelma L Fitzpatrick  ffitzpatrick@motleyrice.com

Frank M Evans , Il  fevans@lathropgage.com

Frederick C Baker fbaker@motleyrice.com, thmorgan@motleyrice.com,
mcarr@motleyrice.com

Gary S Chilton  gchilton@holladaychilton.com
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Gary Vincent Weeks  gweeks@bassettlawfirm.com

George W Owens  gwo@owenslawfirmpc.com, ka@owenslawfirmpc.com
Gordon D Todd  gtodd@sidley.com

Ingrid L Moll  imoll@motleyrice.com

JRon Wright ron@wsfw-ok.com

James Martin Graves jgraves@bassettlawfirm.com

James Randall Miller (Terminated) rmiller@millerlawtulsa.com,
clagrone@millerlawtulsa.com, sgarrison@millerlawtulsa.com

James Taylor Banks jtbanks@hhlaw.com
Jay Thomas Jorgensen jjorgensen@sidley.com, Isenior@sidley.com

Jennifer Faith Sherrill  jfs@federmanlaw.com, law@federmanlaw.com,
ngb@federmanlaw.com

Jennifer Stockton Griffin  jgriffin@lathropgage.com, cshoemaker@]lathropgage.com

Jessica Eileen Rainey  jrainey@titushillis.com, brandy@titushillis.com,
dgaddy@titushillis.com

Jim DePriest  jim.depriest@arkansasag.gov
Jo Nan Allen  jonanallen@yahoo.com, bacaviola@yahoo.com
John Brian DesBarres  mrjbdb@msn.com

John David Russell  jrussell@fellerssnider.com, sortega@fellerssnider.com,
tudstuen@fellerssnider.com

John H Tucker  jtuckercourts@rhodesokla.com, gbarber@rhodesokla.com,
Iwhite@rhodesokla.com

John R Elrod  jelrod@cwlaw.com, vmorgan@cwlaw.com
John Stephen Neas  steve neas@yahoo.com

KC Dupps Tucker kctucker@bassettlawfirm.com
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Kelly S Hunter Burch  kelly_burch@oag.state.ok.us, fc_docket@oag.state.ok.us,
jean_burnett@oag.state.ok.us '

Kenneth Edward Wagner ~ kwagner@lswsl.com, sshanks@lswsl.com
Kerry R Lewis  klewiscourts@rhodesokla.com, mnave@rhodesokla.;:om
Krisann C. Kleibacker Lee  kklee@faegre.com, mlokken@faegre.com

L Bryan Burns  bryan.burns@tyson.com

LeAnne Turner Burnett  burnettl@crowedunlevy.com, ecf@crowedunlevy.com,
zaloudic@crowedunlevy.com

Leslie Jane Southerland (Terminated) ljsoutherlandcourts@rhodesokla.com,
mnave@rhodesokla.com

Linda C Martin  Imartin@dsda.com, mschooling@dsda.com

Lloyd E Cole, Jr  colelaw@windstream.net, gloriacubanks@windstream.net,
melissa_colelaw@windstream.net

Louis Werner Bullock  Ibullock@bullock-blakemore.com, bdejong@bullock-blakemore.com,
nhodge@bullock-blakemore.com

Mackenzie Lea Hamilton Jessie  maci.tbakerlaw@sbcglobal.net, macijessie@yahoo.com,
tbakerlaw(@sbcglobal.net

Marcus N Ratcliff  mratcliff@lswsl.com, sshanks@]lswsl.com

Mark D Hopson mhopson@sidley.com

Mark Richard Mullins  richard. mullins@mcafeetaft.com, allison.mack@mcafeetaft.com
Melissa Carol Collins mcollins@faegre.com, gapt@faegre.com

Melvin David Riggs ~ driggs@riggsabney.com, jsummerlin@riggsabney.com

Mia Vahlberg  mvahlberg@gablelaw.com, chayes@gablelaw.com, courtfiling@gablelaw.com
Michael D Graves mgraves@hallestill.com, jspring@hallestill.com

Michael G Rousseau  mrousseau@motleyrice.com

Michael Lee Carr  hm@holdenoklahoma.com, MikeCarr@HoldenOklahoma.com
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Michael R. Bond  michael. bond@kutakrock.com, sue.arens@kutakrock.com
Michael Todd Hembree  hembreelaw1@aol.com, gwendy37@yahoo.com
Nicole Marie Longwell  nlongwell@mbhla-law.com, Ivictor@mbhla-law.com
Nikaa Baugh Jordan  njordan@lightfootlaw.com

P Joshua Wisley  jwisley@cwlaw.com

Patrick Michael Ryan  pryan@ryanwhaley.com, amcpherson@ryanwhaley.com,
jmickle@ryanwhaley.com

Paula M Buchwald  pbuchwald@ryanwhaley.com, dmaple@ryanwhaley.com
Philip D Hixon phixon@mbhla-law.com

Randall Eugene Rose  rer@owenslawfirmpc.com, ka@owenslawfirmpe.com
Raymond Thomas Lay  rtl@kiralaw.com, dianna@kiralaw.com

Reuben Davis  reuben.davis@mcafeetaft.com, lisa.vann@mcafeetaft.com

Richard C Ford  fordr@crowedunlevy.com, ECFT@crowedunlevy.com,
kenneyj@crowedunlevy.com

Richard T Garren rgarren@riggsabney.com, dellis@riggsabney.com
Robert Allen Nance  mance@riggsabney.com, jzielinski@riggsabney.com
Robert E Sanders  rsanders@youngwilliams.com

Robert Murray Blakemore  bblakemore@bullock-blakemore.com, bdejong@bullock-
blakemore.com, nhodge@bullock-blakemore.com

Robert Park Medearis , Jr  medearislawfirm@sbcglobal.net
Robert Paul Redemann'  rredemann@pmrlaw.net, psmith@pmrlaw.net

Robert W George  robert.george@tyson.com, amanda.burcham@tyson.com,
carol.ross@tyson.com

Robin S Conrad  rconrad@uschamber.com

Ronnie Jack Freeman jfreeman@grahamfreeman.com
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Sharon K Weaver sweaver@riggsabney.com, sdewald@riggsabney.com
Sherry P Bartley sbartley@mwlaw.com, jdavis@mwlaw.com

Stephen L Jantzen — sjantzen@ryanwhaley.com, dmaple@ryanwhaley.com,
jlee@ryanwhaley.com, mkeplinger@ryanwhaley.com

Terry Wayen West  terry@thewestlawfirm.com
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Thomas Janer SCMJ@sbcglobal.net

Thomas James McGeady tjmcgeady@loganlowry.com

Tim Keith Baker tbakerlaw@sbcglobal.net

Timothy K Webster twebster@sidley.com, jwedeking@sidley.com

Todd P Walker  twalker@faegre.com, beouzart@faegre.com, lcarnahan@faegre.com
Tony Michael Graham  tgraham@grahamfreeman.com

Vicki Bronson  vbronson@cwlaw.com, Iphillips@cwlaw.com
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RT 2 BOX 1160
STILWELL, OK 74960

C Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 NORTH CLASSEN
OKLAHOMA CITY, OK 73118

Cary Silverman

Shook Hardy & Bacon LLP (Washington DC)
600 14TH ST NW STE 800

WASHINGTON, DC 20005-2004

Cherrie House
P OBOX 1097
STILWELL, OK 74960

David Gregory Brown

Lathrop & Gage LC (Jefferson City)
314 E HIGH ST

JEFFERSON CITY, MO 65101

Donna S Parker
34996 S 502 RD
PARK HILL, OK 74451

Doris Mares
14943 SE 15TH ST
CHOCTAW, OK 73020-7007

Dorothy Gene Lamb
Address unknown

Dustin McDaniel

Office of the Attorney General (Little Rock)
323 Center St

Ste 200

Little Rock, AR 72201-2610

Eugene Dill
Address unknown

G Craig Heffington
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Jim Bagby
RR 2, Box 1711
Westville, OK 74965
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Office of the Attorney General (Little Rock)
323 Center St
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19031 US HWY 412
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Faegre & Benson (Minneapolis)
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Richard E Parker
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Steven B Randall
58185 COUNTY RD 658
KANSAS, OK 74347

Susann Clinton
23605 S GOODNIGHT LN
WELLING, OK 74471

Thomas C Green

Sidley Austin Brown & Wood LLP
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WASHINGTON, DC 20005
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Shook Hardy & Bacon LLP (Washington DC)
600 14TH ST NW STE 800
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